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No. CLR 1196/480/VII  Munbai, l4th Januvary, 200G.

Several licensees filed civil suits in the courts of the

Feepect of show cause notices issued
Bm under the provié*ona of the Bombay Praoh xhltxon AQE, 1249,

. in respect ©f the serious breaches noticed. In view of the

specific provisions of .the Bombay Prohibition Act, the

department took a stang by filing applications /s 9A of the

Civil Procodurae Qodie, L4 Lhat ylie. B il wore ot weintainable,

S S “.'3{ T s

Ulnim@:e;y the macters reached.: the High Court and by the

judgement datved 24ch October, i997 and 10,12,1997 in  Second

Appeal No.329 of 1986 Krushnarao g$/0 Vithalvao Gollar ¥. Btate

R
Of Maharashtra and ochvr connscted wmabters, tha'ﬂqn‘ble High : .

Conurt spec&f;cally ruled, ofter examining the varioug provisions

of the Act and atfrer Conuidering Lhe conuwrned cage law, that the

Civil Caurt has no jurisdiction to Lake cognizance ef a suic 3

e
filed by the plaingiffs arising ot Qf the orders passea by the .

P:ohlb;tlon Officer under

. '(‘31-"‘:, el TS

thu-Bombay Prohibiticn Act. It was

>ruled EhaﬁzBombay Prohlblt;on Act is a special scatute which

7 )
X, ;X ngverns the law relating to the promotion

1nd enforcement and .
s ({&" T %‘;
b .;c&rrylng into effect the policy of Brohibicion Act and alsa tha #
ot A,
g¢ T
U m e nbkarx ng in the State ang the schetwr itgelf provides for an
o VRS '

‘@lﬂ&{%aﬁf

eﬂtlve remedy against the orders 0f the Prohibition Ortlcez

- by way of appeal ang revision {under secrions 137 and 138 of the

Sy
RUCN LI

RCL),  which -are sufficient and adequate to deal with. the

contingency. It was also'obsgrved that ¢}

,.

@ whole attempt on the




. . . . "
- .

£, N
o | ‘ AN

part of the plaintiffs by faking recourse o civil courts Was to -
scuttle the procesdings iniciated under the Bombay Prcohibition o %
=

Act . ,Qopy‘ cf the aforesaid judgement is enclosed herewith.
Against this judgement one Swmt. Indirabal widow of Devendra
Jaiswal agd'@thexs a@proacnedftne Hon’ble Supreme Court by filing
a Special Leave Petition (Civil}) No.22782 of 1997, which was
dismissed by the jﬁdgemgnt and ordey dated 19.122.193%7, copy of
which is enql@aeﬁ‘herewithQ In view of the law-settled by the
Hon‘ble High Cau&t and the'Apex Court, it is hereby directed
that: o
1. If Civil Suits are filed hereafter, an applicatiau w/a
a4 of the Civil Procedure Code, 1808 should be filéd immediately
Ly the Superinstendent of State Exciaze {(and not Ly dﬁy junioy
oificer! in consultation with the District Government Pleader,
vy teking objsction to thé‘jurisdiction_mﬁ the Civil Court o
entertain the civil suig and copy of the aforesaid High Court and.
Supreme Court judgement should be annexed_with,che applicacion

u/s 9A of the Civil Procedure Code. It should be submitted in

the application u/s 92 of the Civil Procedure Code that parawise

reply to the plaint will be submitted after the application u/s

g . ‘ ; -
;24 i8 decided. ;
! %Xi, fiﬁ civil suivs are filed hereafter, copy of the plaint ;
and @khex?agp&icatians should be immédiately forwarded by way of ‘fg

a2 D.O. letter to the Commissioner, informsag that action, for -
£iling application u/g YA {8 being taken. Therzafver, the matier
shoulsd be pursued pegonally by the Superintandent with the

. A Districe Government Pleader and the concerned Deputy/Joint




do

, v : B ' .  on
LN . ' ’ ’ %)
- Commissioner in this office,
I¥Y. In pending macters, in fhe Civil Courc applicacion u/s
38 twmadiacely should be £iled as divected in para "It abhove.
-

any macters are pending in the Districto Court or the High

%0

Court, the copies of above judgemants nhould he filed in the

. procewdings with affidavit,

V. In case of any lapse, the Bupsrintandent will ms hsld

personally responsible.

The Divisional Deputy Commissioners of State Bxcigse should

forward copies of this circular to the Superintendsnts within

their jurisdiction within 7 days and thereafter, racaipt of tha

circular should be communicated te this office immediataly by che

. . o
. <y -
Superintendents of State Exaiuu)/ o »
V//(f,(/
LA .
Encls 3 owo 4% 4
G.Veer ) -

CummTonionay of 8tarce Bxoige,

Mabarashtra Suate, Mundal,
To
1} 511 Collectars with compliments. : ——
2) All Buperintendents of State Excise. ,
3} A1l Divisional Dy. Commissioner of State Excige. MOy piat
4

} All Joint/Deputy Commissicners of State Excise and Direcoor
i of Bnforcement and Vigilance in this office,

s ] ' wha should keep
copies of this circular in the 8.0, files of Desks undey
them,

5 Record section.
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IN THE HIGH COURT.OF JUDICATURE AP SOMB&Y : :
NAGPUR BERCH, HNAGPRUR

Second Appeal No. 329 of 1996,

e
Krushmarao s/o Vitthalrao Gollar, ‘ : » . '
Aged about %2 yearn, Qooupation
Buginess, r/o. Gud Qil, Kamptee,
uiunrinz,t@nnnu. | _ ADPVRLLARY
VErsus ’
1. State of Mahavashtara through -
Collector, Nagpur, g
District . Nagpuy, '
2. The Superiﬁtendént of Palice,
Nagpur Rural, Nagpur. -
3, Uwilaetoy,
Nagpur Bistrict, Collectorabis .
Compound, Civil Lines, Nagpur,.
4. Frakash s/o Laxman Tallewar,
Aged 3§ yaars, r/o Daloli, i %
victhal Rukhamini Nagayr, | ' ?
Ward No.5, Kanptee, -
- Livstricu. Naypur,
5. ¢ Ramesh s/o Lingayya Pangaﬁttiwar, i
. : - Aged 42 vears, v/o Tilak quaf, i
........ Ward Na.7, Kampteg,: ;
Districr. Nagpur,
&, Dashrath s/o. Papalal Kanojiiva,
SIN
X«‘,\.\Hi‘ N v
BN
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aged 40 years, r/o. Bhaji Mandi,

Ward No.4, Kamptee,

e

: ' %
Discrice. HNagpur. RESPONDENTS .

M/is, S.C.Jagtap & A‘S;Kilbr; advocates, f£ir appellants.
Shri K.S.Dhote, A.G.P., for respondents 1 to 3.

Shri D.C.Chahande & Smt. $§.W.Deshpande, Advocates fox

respondent nos. 4 to 6.
Civil Revision Application No. 8UL ob Luu7.

Rajesh s/o Jawaharlal Jalswal,
aged adult, Proprietor of M/s. Vyankatesh
Sales Corporation, a Prorpietory concerm,

having its place of business at 23ini Pul.

Chuna Bhatl, Nagpur. APPLICANT

VRYSUS
The Commitsioney of State Excise,
fﬁaﬁargshtra State, Mumbai, having its
Qzﬁiéu'ah Gl Cunboosn Pousie, Musbsd

C. HUN- APLLICANY

SHRI V.C.DAGA & Miss J,D.Uttamani, advocates, for thé

applicant.

Shrip.M.Gordey, Special Counsel for non-applicant.
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Civil Revision Applicacion No. 825 of
1897, |
Sme . indirabhai wd/o Devendra Jaiswal,
legal representative and repragenting
the interet of Shri Devendra Ramchandra
Juduwad (uinoe deceaped) Baving heyr placae
of buniness at Railway & Lﬂt;an Raad, Nagpur,
M/s. Qualicy Wine Shop, a regxstared
parntership fimm through its Partner
Jagdish R.Jaiswal, agad abouL 485 years,
Gccupation business, regident of Bajaj
Nagar, Nagpur.
Smt. Shardabai Ramdulari Jaiswal, aged
“LouL 6L veary . SQeeupit Lo - Bustinegs,
having ﬁer place of business ac Liokme
Chowk, Wardha Road., Nagpur.
SmL. Shakuntalabai w/o Hinmatrai Saray! ar
aged about 50 years, Ocoupation-bunineus
haVlﬂg her place of DUSlerS at Ajni Bridge

Nabpur

'ﬁadankum@r Kigtanleal Jet wa wged

about 44 years Gceupation- busines s,
having hisg place of businesg 4t Khawmla,
Hagpur,

Vijay s/io Janardhanrao Jichkav, aged

abuc 48 years, Occupation- business,

Sn. g AR



. -
4
- having his place of bhusiness at

.Rjani Cbawk,vmugpur‘

S

Sanjay s/ Muhadeo Rekhunde, aqed about : )
46 ymars, Occupation-business, legal | ‘ t
represeﬁaa:ive and represanﬁing.the

, : ingereSE'of Smt. Manoramabai Rekhunde
- | nisince'deceased} having his place of
businass at éitti'Xhandan,_xatcl Road,
Nagpur.

o

~

N.C,Nagdive, aged about 70 years,

Occupation- business, having his place

L

of business at Indora Chowk, Kamptee Road,

Nagpur, ‘ : '

5.R.Jaiswal, aged about &5 years,

Occupation business, having his place

of business at Kamal Chowk, Panchpaoli,

Hagpur,

Smt. Vaishali w/o Sanjay Jaiswal,‘

g ki AR

Caged about 23 vears Partner of M/s. Sona
liﬁ‘ ?ines}.having ity place af.business at | | .
| Nandanwan Layout, Nagpur. R “ , : %
 Dhananjay Srikant Jaiswal, aged about -

24 years, Partner of M/s. Venkatesh

Winés, having its place of busineés

at Manewadalﬁoad.e Nagpur.

Swmt.. Padma Ashok Mate, aged about 28 ’



5
years, Occupation- business, having
his place of businezs a3t Ghat Read.,
Pagpu%.
13. Aanokhelal J.Naik, agad aboul 56 ?ears,
osceypation-businesy, baving his placs
of buginess at Ghat Road., Nagpur.
14. Smc.Kamlabai Rambhau Katkade, agsd
about &5 years, Occupation- businass;

having her place of business at Pardi,

Bhandewadi, Lakdi Pul, Nagpur,

oy
ot

Pandurang BRnath Choasade,  agoda abiout

72 years, Ocoupation- buulness, having

his place cof business at Junl Mangalwari,

Lakdi Pul, Nagpur. |

16. .Smc.\Lalita Mancharras Mahure, aged about
48 years, Occupation- business ap Subhash
Road., Cgtton Market‘Nagpurﬂ

17. Bhauwrao Marotrao Mohod, aged ébmug 70

YERErs, Occupation-businmgﬁ, having hig

place of business ar 8T Stang, Ganeshpeth,

Négpu?.

:%8. Suresh Krishnaji Lakudkar, aged about

| | 37 years, Occupation~ business, having
his place of business at New Shukrawari,
Nagpuy.

19, Yadaorao Govindrao Shirpurkar, aged

N
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about 53 yeard, Occupation- businegss at
Itwari 01ld Motor Stand, &agpur.
20, Smt Sav;tm M.8&maxth, aged abut 42 years,
Occupation- busxn&ss, Pr@prletor of
M/s. Sumitra W1nes at Gcllbar Chowi,
Nagpur.
21, -Smt. Urmiladevi Shriként Jaiswal,
o aged about 4% years, 0ccu§aticn~ business,
Partney of M!s. Libervy wxne ghop, havxng :
its place of bmszness ak xampteL, Tahsil _ %
and District Nagpur. : | ) _ *

22, Gmu, éhé.af‘sdfuhha{gabai Mudin;wrau Mulille, | §
aged about 65 years, Océu@ation~‘business, T
repregenting interest oi‘ﬁeraelf and
lotw Bhrl Medhavrao M, Mahilun, lay i g
her place of business at gampteeg .
Tahull and mm'x‘_im, N;zs;;‘m';"‘ i’

23. Surendra Ramchandra Jichkar, aged ?
about 35 yé‘axs, Occupatioﬁ— business, é

» _havxng hls place of busxdess ar Kabol,
; ,D&s*f*ct Nagpur. | Ceas JERLICANTS - é
:versus o 3 v A ) 1§
The Collector, State Bxcise, , il 4
having its officse at Coliectarate,
Civil Lines, Nagpur. E v+ HON-APPLICANT
o -
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Shri v.o, Daga and Miss J. D, Uttaman;, advocatesAf@r

Lhe applicantg.

Shri A.M.chdey,-Special ngns&l for regpondaent .,

Rehatiaalblio gt T n W e o

g

CORAM LML PATRL, 7.
RATED 23/30/10997

Ol dugdaament

R

Thers is g3 common‘question‘involved in all cghese three

Malterg relating to the juriasdicrion or tha Civil COourt Lo daal

with the matiers arising out opf the orderg pPassed. by the

Prohibicion Officer under the acmbay Prohibiviun ACt, 13949, The

Second Appeal Na. 329 of 199g is file

3 by Kr;shnarao Vicvchalrag
aollar for congi

derwng whether any substantial gquestion of law

Wa&s involved, so that it can be admitnod Wit Dy

In Yeopuer of
the two C,R.As. i.e. C.R.A

.NO L B0 of, 1997 and 825 of 1997,

_Qourt P2sses the order. Rule, Hearg forthwiy by i
i 1 ;

h. part; igg.,

this

e consent of

All the three matcers were heard hy the Courg at lengch,

Bcth the pdrtlw‘ have realird Upon various Authorition

Sind e
Lhisiw mattery R (P D VRS ISR

e il

Cmiiderit ion Wit e being Aisposad
Qf, Due ro PaUCIty of 1t ime and thia bhaing Ehar bant day or
WOrking befor vacatiion, 1t Court fyg dispouing vl a1}

The thyea

:




che partlcular statute prandes

makters with shore reasoning which are common and would give

decail reasons after vacation,
3.

Section 9 of the Code of Civil Procedure reads a8 unde
859' .

(%3
T

Courts to try all civil suits unless barred.- The

Courts shall (subjéct te the provisions herein contained)

have jurisdiction to try all suits of 2 civil nacure

txACepting guits of which their cognizance is  either

expressly or impliedly barred.

Explanation 1: A suit in which the right to BYoperty or to

an office is contested is a suit of a c¢ivil nature,

notwithstanding that such right may depend entirely on the

decision of questions as to religious rites or ceremonies.

Explanation II:

For the purposes of this section, it is

immaterial whether or not any fees are attached to the

office referred to in Explanation I or whether or not such

office is attached to a particular place. ®

Under section 9 of the Code of Civil Procedure,

the Courc
shall have jurisdiction to

try all suilts of a civil nature
exc&ptzng suitg of wWhich thexr cognlzance igs either expraessely

Qr«zmplz dly Larred. Thereﬁmre,;a sull ig exprrzsely barred if

in excess, terms bar af

3uxlsd1ctzon of ceivil courts. It ig impliedly barred if the

statuce creates certain rlghts and liabilities ¥elating t£o the

subject mattar it governs and prescribes a particular action,

penalty ox punishment for Lreach or contravention of Lty

ngVlSLQRS and & special remedy is provided to geek redress

L AR AR IR
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againsg ic. 'GeneraLIy, thexa ig a prasumpeion againsg axclusion

o§ Jurisdiction of a Civil court is Timic,d in poing oﬁ‘fxaa,

subj@ca mACLEYr and value. Whether the jurisdiceion of the Cilvil ‘

Court is barred expressly Or impliedly will hava Lo ba axaminad ' 8]

by ‘considering cthe Averments in the plaint vead with tha

BURSEAnEIve rolicty gought. lu rulavion to the particulay subijacy

. marcey. ' ‘ : : 1 St
3, In vhese three Matlers, the action taken by the Prohibition ‘ »
Officers cama‘ﬁa be challenged befare the Civil Courts mainly on '1
the grounds that Prohibition foicers-have acted under badfaich, | {

the action taken by them ig Blaw dnd walatige. That they have

veilated the principles of natural justice and the arder passed :

by them is a nullity\ Respondent State of Maharashtva raigsed a
preliminary objection to the jurisdiccion‘of Civil Court ro deal
wich che‘ m&;ter. The Courts balow have found cthat the
jurisdiccgen ¢f the Civil Courc ;s impliedly barrea iuvview af
the express prYovisions of tha Bombay Prchibitiou

Act  wnder
Lections 317, 138, 145 and 146-4,

5. The preamble af the Bombay Prohibition ACt, 1949 {for shorc

the Acg) reads as under.

3%

L An Act to ameng and consolidute the law relaving to thea

prémotion and énfcrcement of andg carryiué inte effuct the
paeliicy of prohibition and alsc the Abkari law in the Stars
of Bombay."

Under cthe scheme of the Act; Chapter I deals with the

preliminary, shorc title, extent, commencement

and definirions..




o ' T
I h&s been laid down 8BS to the appllcataon of the Act to the T
Szate Qf Maharashtxa and varlous deflnltlons Wthh have to be

read an@ understccd ;n reference to the various plOVlSlonS af the

act. In Ch&gter ZI it further provides for the estahllshmenc

Qf the &ct and Chapter 112 prov:des for variousg prohxb;tlons-xn-

respect o©of manufacture, ,sale, exXport, import, transporc of

liguor, intoxicating'drgus sweetr toddy, opinm charas, denatured

spivit erc. Ic prev;des for prohlbltlon of allowlng any premiseaes

e be used 38 common dr$nkxng housge and then authorifes

Regis;ered Medical Practitioners for issuing prescriprions.
also deals

It ;
with the varlous ozher prohibicions relating to the

‘soliciting use of 1ntox1cant or hemp -or publicatian ’of

advertisement relatzng Lo 1ntoxlcant etc. It provides for

dzscxllexmeg and warehouses where 1ntox10antb can be prepared aund
other necessary rastr;ccxons and regulations, its import, ecc.

ﬁnd transport through passes. Then it provides for licence of

¥arious nature angd in case of the pregent subiect matter, wWe artwe
more concerned with Section 34 which provides for veundors' s

licence, which reads as undex

! ~,;5@ ﬂ“s 34~ Vendors’ licences:- 1} The State Government may,
Cob : i

N by rulas or an order in wrltlng, authorlsas an officer o
4

grant & vend@r 8 lzcenca for the sa?e of foreign liguor,
 3§' A wvendor‘s z;cence;shall be granted on the following
epnditions: -

{4} the stock of foreign liguor with the Hicensea (Fkxvpt

what is getminted Lor the‘dispQSal aof the shop) 8hall,be
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kept by him at godown approved by Government ;

(33} ... A ' ... {deleted).

{iii} the licensee shall pay all TEDRL, £08LS, charges and

sxpanses incidental to warehousing and Supervision;

P

{iv} the licensae may sell any part of the stock af ﬁarexgn

ixgu@r (el fare;gn liquor licensses or to chemiscs, canteens

. meggas and Slubs, holding l;canmu

—pptnt T

¥ in che Stutw or LG wny

Persons ocutside the Stace, Aubject te such conditions ag the

Commissioner may impose;

(v} the licensee shall he permitced co sell faraxga liguor

oRly to holdery pf purmaha or aucnorxaat¢ana,

guantitcy of liguor ag nay be reguired by him from time to
time for recail sala;

o 2P

{vii) the licenses shall kesp accouncs angd shall dxspasa of
forsign liquor according to such instructions ag may be

given by the Commissioner . »

These seccions Are Lo be reag alongwich che relevant rules

provided under the Bombay Foreign xlquar Rules, 1983, 1n respect

of grant of licences of country l;qucr the same is go&erned by .
_Rule l% Qf the Maharasfhrara Ccuntry Liguor Rules, 1873, which ‘i% ;
RN - ' . ) f
g:eads as under ; : '
. B~

”%4. Grant of Ligcence {1) On reoeipt of anp application @;der R
o s

rule 13, the Suparvntandenf 3ha1l verify the particulars

given therein and gsar

Faea " galRe e O

iafy hlm;glf Ut ¢ hae Mg or raoms

2f the warehouse for the purpose of sale of county

Y liguor
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by wholesale conform to the requirements of rule 15. He may T

maike such other 1nqu1rzes a5 he deems Recessary in respect

DGR e B
RECIINES iz -

.of the: proposed warehonse Premises and matters xnc«dental
there;g and shall forward the application to - zhe B
_CQmmissicnera, with his remarks. 1
{2} On- recexpt of the applzcatlon undex sub rule {1}, the fi
- - C@mm&sszonerﬁ mdy if he deems proper on recovery of the é
l;c@nce fee inclugive of cons;dexatlen of Rs. 65,000/~ %

(Rup&as sxxty five thousand} grant the applicant a licence

3
in Form C€L.II with the prevxous sanci=on of cthe State

Government {hereinafter referred Lo as the wholesale

licenses) .

{3) Mo licence under pub-rule (2} shall be granted foyr o

period beygnd 3ist March next followzng the date of the

commencement af the licence. Provided thac in respect of

licence'granted'yrior Lo the 1st day of April, 1973, the

perlgd of the licences shall extend upto 3ist March 1974 .

{4} When lience under sub-rule ({2} is granted, due

intimation shall be given te the Superintendent and

tha

o ;,collactar, concerned. Also such intimation shall be given LR

HE T

,5 j.kgg e th@ augharities of thea ?ocd and Drugs Administration in %
N . - S

S §:the St&;e - ) o ' = 3

: "

{8} any licence granued‘undez gub-rule (2) shall be renewed 4

. by the Qcmmlss&oner for a peried not exceeding one yvear at

@ time on payment of renewal applxca;zon fee of Rs. 25/ and ¢

licence fee ag praseribed . dn sub-rule (2) of cula Tdy b oug
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the Commissioner has Teason to belleve that thars has been

3 azeach of any of the terms and conditions of the Licsence,

or that theg licence has noc been working proparly.,

Jialwdietes T

The iigenes ta gall foreign liguor and councry liguor upnder
Lhe sald Act a”@ thMJQtad by vaz Loun proeviviony and rerticulariy *
: ectiong 53 and §3-a.

' Bection Sﬁ deals with power fo cancel or

suspsnd licences and parmivs, which reads as under:

555%
{3}

meer o] cancel or suspend llcanc@s and permics &

The autharity granting any licence, permig, DaSsS oyF :
authorisation under rhig Act may fop

FRABANN o e racosdad
in writing cancel or suspend ig;

fa  ig #ny fee orp duty Payable by the holder thareof is non ;

Quly paid; | | o _é

(b} {f the purpose for which the licencs, gérmit, pPass or 'i

autﬁorisation was granted ceases to exist; ;

fe} 'in' the event of any breach by the holder of such ;é

licence, permit, pass or authorisation oy by his servant ar %:

Dy any one acting with his exXpress or implied perm;sszon o %

his behalf ¢f any of the. terms and candltlons of  such -

ﬁ Li lzc“nce permit, pass or authavisacion or of any llc@nca, _ f

é% i permic, pass or authorisation praviously helgd by the holder; T-;
{d)

1f the holder the:eof or any pecson in the employ ot

oae

e

such h@lder Or any person act;nq with his expr

P

285 Qor 7mplxed
Qermlss;on an his behalf is convicted of any offence undey
ehiie Act op 1E the huldog

EYS

of e REIRTSTRIN BOLilit, paun oy o
authorisstion is convicted 'op ANy cognizable and non. -




:b':f:«} - ' fe

pailable offénece or anyof ofience under the Rangerous Drugs

3
o e

Act, 1936 o¥ under the Drugs Act, 1940 or under the Bombay

Drugs {Contiel) Act, 1352 or under the Indian Merchandise

| Marks Act, 1889, or 6f any affence punighable under'secciqn
'>%82'tc 489 650th-inclusive} of the Indian Penal Code, or of
any ofience punishable under Arcicle 8 of the schedule Lo

. A Sectlon 16? of the Sea Customs Act 1878;

{&) ;f the llcance permic, pass or autharlsatxon has been

-.obta;ned througn wilful mlsrepresentatlon or frauds.

{2} Where a lidence, permic, pass or authorisation held ny

4 any person is cancelled, under sub-section {1}, the

@utherxty aiore&azd mag cancell any other llCnan, paTmit,

pass ov author;saczon granted or deemed to have been granted -
Lo such perbon under Liia Act, ' '

{3} thwithstanding'ahything contained in this section, the

State Government may, for reasons to be recorded in writing,

suspend o¥ cancel ANy licence, permic, pasy Qr

authorisatisn,

Section 54 éﬁ fhe Act pxovxduu tar cancallation tor olhey

»@KQ&SQQSE which reads as under

56 Canceilat;on for  other reasons. - 4(1} Whenever the

au@hex;&y QXanting a licence, permlt pass or authmrgaatlon

canszdars that it shauld be cancelled £0Y any cause other B

yhan thes& specxﬁ&ed in sectlon 54, he may cancel it either-
fal

on the expiration of not less than £, fteen days' notice : f
, _ " .
in wricing of his intentiion to do sa; or )
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{b} forthwith without notice, recording his ressons in =
writintg for doing so. o : %
{2} wWhere a licence, parmlt, FR8s or authorisation is
‘cancelled under sub-section {1}, a parc ef-the fes far the ﬂ

licence, parmit pass or authorisation proportionate to the

.unexp;red portlon of the term thereof and che deposit made

by the holder thereot in redpeol of such licence permic,

Bass or authoclsaLlon shall be refunded Lo him after
deducting any amount dua from him to the Stare Governmeanc.
. The subject matter of Regular Civil bu*t No. 1787 0. 1984

filed by Krishnarao son of Vitthalrao is tnaa he is the Hilder
©f a valid liquor licence which was renewed URLto 31.3.199¢ and

by wvirrue of this licence issued by the cglléctar, Nagpur,

District Wagpur,  the plaintifﬁ'is permitced to sell country

liguor onlrEtail'baSis, which camgs tc be sealed on 20.9.1995 at

about 5 2.M. by the officials withaut assigning any reason during .

Cha sulksistencs of the Licuoow, whioclhi wayg

By urareing of pawers #
under geetin Lo Uk Lhe Aot Yerad wit@ Hule 27 of the Maharastitra %
H]

Country Liguor Rules, 1973, ' E

?1 In radguct ob C.R.A.No.401 af 1947 filed by Rajan son ot

%Jawaxharlal Jaiswal, who had filed. Civil Suit No. 36 of 1997

,$eaklng. declaration and permanenL injunction against cthe

respondent/original defendanc- Commissioner of State Excise,

Maharashtara State, Bonbay. The concentration of the applicant

is that he 1is the proprietor of M/s. Vyankatesh Sales

“orporarion, having its business ac Ajauni Pul, Chuna Bhatti, R




RR

4ﬁagpgzm and holds a country liquor licence issued by the

raspondent with thevpreviQuSm sanction of the State Governmenc
under Rule 14(2) of the Maharaghtra Counkry Liquorbaul&s, 1873,
which ié popularly known as "CL-II" licence. He has been issuad
Wlth a show cauge notice dated 2nd Hovember,1896, calling to show
. CAUGS 88 LO whyflicencg.ghoulé not be cancelled. The said show
cause notice. was followsd with aﬁgchér,@how Caues notics dated
17.12.198%6 reééived by the applicant on 20.12.21996%, which ace the
subject ﬁatt@r of the'chalehge in the suit and cthe applicant has
praved chit an Lwo uhow maudb ngL&uud;bu datlared as ab ianltio

void, 111&9&1 ' thhout any authority of law and without
jurisdiction and violative of the Articles 14 and 21 of the
COBSfitntiOﬂ~Of India and'also in breach of provisions of the dct
and principles of natural justicse. - The applicant élaimed a
decree fgz permanent injunction to injunct ﬁhe reégondaﬁt and/ov
any other cfficer/s authqriseé by him to pioceed with any of the
groceedings iniviated under the wo show cause notices, ,
?‘ .zn C.ROANa, 82% ab  puay inpd by lndivabal widow of
Devendra Jaigwal and 23 others. the regular civil suit is filed
35» b@toxe tha C;vxl JudgeQ Senlor Division, Nagpur and came to ba
_ xegzssﬁred ag Regular Civil Suit No. 2108 of 1996. This suxt alsa

4 seeks & declavation declaring that the show cause notice

purpaxted ta have been issued by the respondent dated ig%eh July,

1884 follawed by a noticge dated 19.11.19%6, is bad, illegal ang

issued without any authority of law and as such in breach of the

principles bf-uaturalvjunrice and fair play and has besen issued
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i

in colourable exercise of powsrs-aﬁé does not stand Lo scrutiny
cf léw &ﬁd as such Lhe same 1is vééﬁe’and prayed for permanent
injunecsion restraining the respondent:from.pracaeding with upon
che said netice,

8. ALl zh&&e'apykicants axe.ha;ding c@unmzyul}gggg licencss

undey thea prévisions of the Bombay Prohibltion Ack, paruiéulaxs
of which are furnished in the scheduled’annexed Lo the,plainns
which shows that the plainciffs are.country liquox licansees:and
some are holding foreign liguor licsences under different rules
iramad.unde; the Act and they have béﬁn igsued with combinediéﬁéw
cause notices which are the subject matter of challenge in the

said Buits. The action .is purported to have besn taksn undary

section 54 and 56 of the Act., L B R TR

. .

9. I aee@w not refer ro -the other provisicns Qg vche ACt
:elating'to the control and regulation of reasons mentioned in
Secgion 21-A Lo prevent the use of intexicating liquor. Chaptevr
IV-B (Sections 53C and 59D}, Chapter V (Section §0) relating ta
Mhowra Elowars, and-Chagtex VI (SuCLiuhs 51 to 631 in reupect ot
conryol and regulations of molasses, provisions zralating ©o
iéfiencés and pené;ties under Chapter VII (Sections 65 to 1044) o
énd provisions relacting to Bxcise, Duly provided under Chapter .
VIl (Sections 105 to 114} and praﬁisions Felating to powers and
uutiés of ufficers and procedure undev Chapter IX (Sectiouns 11%

to 135). The main concern of this Court is to examine whather

the Bombay Prohibition Act provides for any remedy against the R

~impugned orders which came to be challenged by filing suiis in ,?




civil Coarts and answer ig "yagu,
138} provi

Sectlon 1317 of

18

he Al r&ads a8 under:

“S. 137. APPEALS. m A1 orders passed by any Prabibition

fo;cer Qtner than the Collector or Dlrector undexy thls Act,

shall be apyallable £Q the Collector at any tlme within
v abhe{TYDTE

sxxty days. from the date of the order complained of.

{2} ALl oxders pd“de by the Coil’ctox dnd Dlrector ahall

_be appellable to the Dxreccor and tne State Gavernmenc

xespectxvalv at any tlme within nlnety eays from the dare

of zhe ordey campldlned of, provided that G appeal shall

ilie against an order passed by the Direcror on appeal.

53} Subgétt co the ﬁoregalng provisions, the rules whlch

tha SLate Gavernment may make in thisg behalL shalil’ apply to

apneals undexr this sectlon

S@CZLOQ 138 of the Act reads as unhder:

. 138, REVZSION The State Government may call £¢fv and

examine th& tacord of ceny procecding beford any Prohibition

Oﬁﬁlcar zncludlng chac rtlatlng Lo the grant or refusal of

8 licencs, permlt panq ar authorination undey thiy ace, tuy

'&h@ purpose of Sdequlng itself as te the correctnehs

'legalzty a% proprlety of any order passed 1n. and as to the

:egular;ty of, any such.proceedlng and may, when calllng far

sucn record, direoct thaﬁ the oxder he not given effect to

pending the e&amlnatlon of the record. Oon examining the

reeord, it may aitvhay Sual, 0 pang Heh otlier orde

I

Chapter X {Sections 137 ang

R ks o R . .

:eadncllys

Ko

oo ERER RS

e

e

Ere
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ig may deem fit.

0. In aha.aase of Bacond Appaal £iled by XKrishnarao aallar,‘ana
order of cthe Collector was questloned under which the Collectoy
nag pagged an ordeyr on EQ.S‘1995'diraccing the agpall&aa?ag glasg
his shop for the period of one month acting on the report of the

. Superintendent éﬁ police dated 7.9.,1995 ?y gxerolying his powers
undar Section 56 of the ACE r/w Rule 27 of the Maharashcra

Countyy Liguor Rules, 1973: In the other two cases, the show

‘cause notice has been issued by the concerned Prohibition Officer
&s to why the licence of the applicants should not be cancelled

for viplation of the permit., There is no dispute of the fact

that the orders which came to be challanged by way of £iling the
sult in the civil court, were arising out of the powers exercised
by the Prohibition QOfficer under the Act and as the Act providas

for sufficient and adeqguate remedy in the form ofF agpeai and

revision wndey Secvions 137 and 138 of tie ACH Ly uwcqgsury

implicacion, the jurisdiction of the Civil Court is barved. Tha ‘
-€ivil Courts below have arrived at proper tindings while passing =

Jthe impugned orders chough this Court way not be approve all the

Hrgascn?ﬁgs given in the impugned orders particularly when thse

Acdqrgﬁgbalow have relied upon Sections 146 aﬁa 146-4 Qf cha Act
jt;o inégﬁ that the jurisdiccion of the Civil Court is expressly
- as well as impliedly parred. Sections 146 and 146-A of the act
.prov;de for bar of proceedings and limitation for prosecution or
‘suics againstc the officers and.it nas nochigg ta do with ﬁhe

question of conferring or barring the jurisdiction. Section 146 .

~
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and 1%6~A are in the nature of immunity and protection extended

Lo the ?rehzb&tlan @fflcer‘ These sections actually offer

Qracecczon to the Prah&bltzon Officer who are public servantcs

from frxvolous, vexatious Qr false litigations and prcsecut;ona ' 5

for th@ @ff&nce& alleged ta have Deen commibted by them while

act;ng or Qurp@rz;ng Lo act in the discharge of their official

st e

dutz&s, By plain reading Sectlon 146-A of the Act one can ses
thag it does not offex complete immunicy from prosecution/action

and lays down cerxtain requxremants to be fulfilled befare such

nga@cution/@ctzan 15 Lnxtlated This Courg, therefar&6 agrees 1

, - with the submissions mada by the learned counsel for cthe
agpellanﬁ!applicants that the reliance placed on Sections 146 and B

146-A of the Act by the lower Courts for coming Lo the conclusion z‘ﬁ 

th&t the 3urzsd1ctxon Qﬁ ftne Civil  Court is barred was

m&acongzxuea.

1. There was a common argument canvassed by the learned counsel

X

 &9§@@$$@§ for ﬁhe.app@llané &8 well ss che appellants thar the

I
~
Ty

nature of the jurisdictiad vested in the Civil Courts is such

that it . cguld look into’ all questions arising out of the matcer

,
SRR

e

ingapah el
R

‘ aa &xsput@ &n& gartlcularly when the suits are based on the

PECRE s

N

'fma1afldejbxas‘ It was also ehpressed that the nleraxchy of

¢
i

o

,'authaxzaxeﬁ prcvxded undeyx Lhe Act to deal with the appeals under

SEGtLQn 137 and rev;smon under Seccion 138 of the &ct are T

incergstad persgna being ?zoh;b;txcn Officers wxercising POWEYy

. | .
un&ar'ah@,aaim ACt oy regresenc;ng the interest of Stace and

o
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- there ig all li&elyhobd that they will not intevferse wich tha
impugned brders and, therefore, a citizen cannot 2RPECL 3usclce

from them.” It was specifically submltted by Mr.Daga, the leagneqd
cgunsal ap9aax1ng for the applicants in the two Civil Revision
applications that thers is no remedy provided undar the Act for

a cizizaa»égainst ih& issuance of the show gcause novice and what

. has been challenged by the applicant is. authority and
jurisdiction of the oﬁticer3'concernéd’£©r issuange dﬁ such

ordex; This can bé ne reason Lo éonﬁer jurisdiction on the Civil

Court as instances where Lhe show cause notices were issued ny

che canqerned érohibician Qfficers, cthe State Gov&rnmenc is

vested with the powers of revision under section 138 of iy Act ”

and under these powers the State -Government can call and axawming

Cragme.

the record of any proceedings before any Prohibicion Qfficer
includiang that ra&aciﬁg Lo grant or refusal of a licence, paErmit
Gr authorisation under the Act for the PUYROse of satisfyiag
icself as co the correctnesé‘ legality and propriety of any orvdev

passed. What is’ contemplated under thase provivions vis. that

of appeal and revision under thE»Acc is that the parties who are

T U

aggrleved by the orders passed by che Prohibition Qfficars have

w .

a remedy and when the statute provides for a specific ‘remedy b

whlch encampases reliefs of all- nature arising out of the

sxercise of powars by the Prohibition Officers then by nRcesuary

implications, the jurisdiction of the Civil Court is barred. The

-
i
LR
3
5

Prohibiticon Officer, while exercisxxg these adminiscrative powsts

?

undar saccing 54 and 56 of Lthe Act, are undery duty to acc‘§ar;;y

&
e
&




f to the various authorities citeg at the bar for )
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andzgndgr the scheme of rhe Act, any order and/or proceeding can

be 'examined by the authorities under sectin®™117 by way of appeal,

~and under section 138 in exercise of the powers of revigion by

zh@:Stace Government and obviously these are judicial aces ang

-*ules of natural justice wguld‘squarely apply.  The authorities

"@gtiﬁg judiciously are under obligation btaken by the autho:itias

in the &ppea;/revisioé is;ﬁubject Lo judicial review. Tha
aggrieved person cén approééh the High Court under Article 236
af the Constitution of Ihdia. These, in my oéinion, are
sufficient safeguards provided Lo an aggrieved person under che
Act. Therefore, this Court'finds that there is o substantigl

question of law ta be considered in Secton Appeal No.329 of 1898,

i2. The second appeal No.329 of 1996 is dismissed. The Rule is

the show cause notices till 20.11.1997.a
Notce

13, {8y judgement dated 24.,30.97, this Caure  has alrveady

Q;599§ed of thsse matters by giving shore reasons, In my
H . . .
2t }

oginién; it is necessary to consider the arguments advancad by

- ! the learnea counsel for the parties befars the court in reference

€ DUIBOose of

'-,~ex&min$ng whether the Civil Coure has-has no jurisdiction to take

_cognizance of a suit filed by

the appellants-applicancs arising
out of che orders passed by uthe Prohibition Gfficar

®

under ches




barring jurisdiction of the Civil Court,
15%.drawn from the plain reading of

said Act.
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Bombay Prohibitcion aAct and far‘that reasons I had reserved my
further detail reasons in the matter which now 1 propose to deal
with angd nencg these futher detail reasons in thé mattey which
be read In  continuatinc as part of the judgsment da;&d
iz, ¥r. Bobde, the learnad cgunse1 appearing fgr-&rusnnaéée
Vithhalrac Gollare the appellant in Smcond Appaal Nol. 379/96
submitted that the various substantial questions of law are
involvgd in the mattey, amongst other guestions raised by him,
Mr. Bobde first assailed the impugned order on the ground that
wn&gnér the prdvisions of section 146 and 146-A of the said Act
bar ta gi@fer & &uit against the action of the Pxohimiiiau
QIficer under ths Bombay Prohibition &ct. %f submittad that the

. . ‘ WE N

whole approach ©f the twoe courts below is Grronacus’ in
considering sections 146 and 146-A of tha Bonbay Probibicion Act,
as the basis for barring the jurisdicrion of the Civil Qourg Lo

~

sntertain a suit arising out of certain orders passad by the

Prohibivion Officer under the Bombay Prohibitcion Act . Mr., Bobdg

submitted that unl@ss there is an eXpwess provision in a statute

1o such inference can
geetions 146 and 146-A af t he

15. Mr. Bobde relied upon the case of Ballarnur'Industries Led.,

v, Union of India {reported in 1984 Mh. L.J., 182} My, Bobde

submitted that in the said case, stand was taken that section 40

Qﬁ’the Central Excises and Sait'Act

+21944, provides for exclusiés
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v

N

of jurisd?céion of the Ciwvil Court.and the Division Bench aof
- Bombay Bigh'Couré'hel@ chat it.is not so, that the section merely
leaacts‘ihmuéicy or protection against the . claims of damages | £
agginst the Government itself or any of its officers for accs

gone in good falth undet the Act.  The guuent fog b collewtion ot
. illegal duty and}or its recovery or refund are not the questions

covered by the sald provision. He submitted that sections 146

and 3146~A of the Bombay Prohibition &ct are couched in the same
Lanyuayge and o Buch the Lindings of the Lrial court that in view ?
’ of the sections 146 and 146-A of the uwaid act excludes the

jurisdiceiion of the Civil Courts, is not proper. In order to

gstrengthen his arguments, -‘Mr. Bobde submitted that exclusion of
the jurisdiction can be considered if the section expreésly bars . =
the iutiédiction of thé CivilCour:t as in the case of section 60

of the Maﬁarashtra Recognitioﬁ of Trade Unions and Prevention of

Unfair Labour Practices Act, which reads as under:

*&60 . Bar of suits-. No civil court, shall entertain any suit

which forwa or which may form the sdbiect matter aof a

complaint or application to the fudisitrial Counre 01 Laliour

CCourt nnder rhin Aev; o whiieh bas bormed D he st ot ot oan X

_ iaterim or final order, of the Industrial Court or Labauy

Coust unrbnr thisg Aoy e
C M. aébée submitccted chat sectins 146 and 146-a of the said Acc,

g not  lay down either in express bLerms or inpliedly the Lo
. . ~t . . )
. exelugion of the jurisdictin of the wivil court and to thar

@xbent Uhe sanbaiiead onader st i Trom o beagat Ly . ML Bobsde gtoo

e

e e
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jurisdecion,

_burden Of proot showing ouster of 3urxsdlctlon is upon the

‘rTelating to the promotion and enforcement

25 . fi
. {

referred to the case of Ratnakar Tanbaii itankar v, gg%gn of -
i&gia {reported in 1994 Mh.L.J. 634} and submited that ﬁn tha

saaid case the court was regquired to examine the ma&ncaznabxlway.

of the clalm before the Rly. Qla;ms Tribunal and the court finds
that as cha accident in which Cha person lost his lifa and
sulfered parsonal injury on falling down from,bog;e and th@n gat
saught belwesn platiorm and running traln, cannot b considerad
by the Rly. Claims Tribunal as it was not a case Qf‘ rrain

accident and'held that the appropriate forum would be civil court
by observing that thecivil courg being the court of gsneral
exclusion of jurisdiction sQQuld not be rgadily

ini@xzed Bxclusion muut eicher expregasly u§ claavly &myLLWd Wi

':?:.L San

who 3 axms its ouster and the prav;s;on relat;ng to ousce% have

#

Lo be gtr;ccly construed. Mr; Eabde submxuted thag, therﬁ

ﬁlnd;ngs of two courts below that sectlons 146 and 146-4 lﬁaa ta

the efclusLOu of  cthe jurisdicgion of the civil uouv“ are

EXCORanus. My . Bobde submitced ahat the nagure of the claim

filed by the appellant beﬁorevthe trial court is such than it

xgquzrgﬁ ta be tried so as to give an uppottunic§' tp the

!

:apgellant Lo prove it’s case when the appel?ant ‘has come um,wlch

 §h@ 59&@;51@ case attvributing mala fides ta the aucnor;t;ea and

zt would be only civil court where this can be deciuwd

»

16. Mr . Dhote, the learned A.G.P. .submitted chac ehe chbay

Prohibicion &ct is a gspecial enactwment which deals with the law

. L
f and CAarrying into

.
3
By

POV,

R-SART TSI

.

i
e -
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2

ther pulliey of Prohibition and alse Lhe Abkari law in the 3
Stace of Bombay.

wpffent

He submitted that the appellant has been issued : 5
licence under the Maharashtra Country Liquor Rules, 1971 which
hag bean ﬁrame@‘undas the Bomaby Pxeﬁibitiou'&ct and the impugned
notice has been issused by the Prohibition Officer in exercise

«

of his powers undev sectlon 56 {1} (b} of the said Act and against

oy

which specific remedy is provxdad Lo the aggrieved persons in the
ﬁ@rm.az appea& and revision under section 137 and 138 of the said

Act,and that the appellant can not take recourse to the civil

eaurt by wevaly attvibuting mata {idoy LIt Lhe part of the

- respondents. Mr.Dhote submitted that even otherwise, the appeal

has become infractuous as order has been complied with and so the

R

challenge does not survive. Mr, Dhote submitted in sa gar asg s

sgctions 146 and 146-A of the gald Act g concerned tha; they

Yery well go tQ show that the jurisdiction of civil caurt is o

@%Qludhd

i

B e, Bhote o phasesd belbanee oo bt canes ol il abawionug

. : . 5
Anantyramseingh Thakur v, Collector, Amravari and others. {reporced . %

im 18886 {1} Mh.L.J., 549)  in which this court refused to

gntercain the wr;t getxtlon £iled b
i i

}ﬁancellaalan of his liquor licence by the Collecta: without %

.. '»%.’
g L z

‘gzvlng norice and the court ohserved that’ “the Bomnay Prohibitian

Y the petitionér against

L mmann s

i
2,

Aet provides iox a remedy by way of appeal in case of any order

gassed undar sectlon 56 of the said Act and that the petitiansr

could hava fxled a8 app@al and peointed out to che auuhailt§

- v ' cmnc&;ned that uhare was abzsolutely no reason why the notice

oy o
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.. should not have baen issued £o him under section 56{1} {a) of tha

said Bop. e According to My, Dhote, the decision of thisg court

in Gulabsing’s cae {ciced supxa% clearly indicates that the

remedy which is made available Lo the appellant undesr tha Bombay ?
Prohibicion Act should have baen availead pf rather than the %

‘Petitioner rushing to the gcourk for invoking ig's Wi
Honpet

. -
- jurisdiccion, Mz, Dhote submitted char EVaL on facts no cass of

mala fides has beaen made out and as such the coures below were o i

justified in rejecring the plaint on che groung of  want of

jurisdiction. _ ' SR

e ( : 1
18, in reply, Mr.Bobde Submitvod  that ¢ i of Gulabning :
B osad wpon foy. tis beddiowd G,

%
ducs ot hely the Yeupondanpy %
@& there is an earlier judgement of this couvt in the case of K

: {

- Nilesh alias Narayan Y. Jadhav YeoShare of Maharashtra and Srhars B

{reported in 1391 wmp, L.J., 770) wharein in similar case the f
facts. and circumstances of

the case, the High Court can very wall interfere in it’'s wrig

jurisdiction in challenge being nade of ordur passed Ly the
Prohibicion Gfficer.

18, I hawve given my cauvtions considerari bmi ) W

; igd a@lied upon By him and alse . %
H . A

thal 0f phe ledoned AL e, gy, Lhe mat e, iy my  judgesent dated

2%.10.1997 in para 10, 1 havea obser@éd that the Cwo,ceurcssbe¢0w~‘
have miBCORSL rued rhe provisions of sections 146 and 146-a while ¢

-deciding that these provisions of
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arising out of the orders passed by the Prohibition Gfﬁlcer The %

case Qﬁ Gulabsmng {c1ted Supra} only makes it ¢lear that when the

st@rut@ ;tselﬁ provzdec £8r the remedy t£o the petitioner, the %
caurt wonld be slow in. exercising its wrig }urlsdlctlon under. :
articles 225 and 22? af the Consritution of India and in the casa }
. of Nilesh alias Narayan {cxted supral} in those peculiar faccs and ;;
cxrcumgtances of nhe cd&e the court found that in a given case %'
the court can very well’ exercxse the ]urlsdlcthn under arcicle - {
246 of the Conscxtutxoa Boch these authorities relied upon by . J
the learnad counsel for the parties do not suggesc that tha 'é
aggrieved person can approach the civil court against the order §

pasesd by the Erehxb1C1an Officaer under the provisions af the

Bombay Qranvbltlon Acg .

1 do not find any substance in the
submissions of Mr. prde that because

the mala fides are

attributed against the: Prohibition Officer in pasging the ;

impugned order, this will érm the appullant Lo approuch the civil

court as the Cdba of the: appellant lu ogueh b1

Wt under the Scheme

o8
the appellant is provided with tha

Lo approach the duthorlty by filing appeal under seccion
._137*&& tha zaid den.

éﬁAO

of the Bombay Prohlbltlon Acyt,

remedy

e

o
A A

g 5 1%

Lll now procsed to counsider the submissions made by Shri

2

> -
4 i

"Daga thu laarned counnwl uppnmean for b Appiizdnfﬂ ta ©0 R, A%

;A. No. aouw and 825797,

MY Daga the learned counsel appearing - d

xDr . the appllcants subm:tred that the coure will have to " 5
apprzciate the case of the applicants by veferring te the £,
Qleadzngs of the partles In the present two cases, Mr. Dags %
2

» 3

2
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submitted tﬁat the relisf sought by the appliéénts ig for
declaration chat the show cause notices issued by the Prohibicion
Officer-are in breach of the principle of natural justice, isgue@
in colourable exercise of powers and do nct stand Lo the écruziny
and és such the notices are bad, illegal and ultra vares and that

the Court by & decree of permanent injunction o injunct the

defendabts and or any cfficewrs acting under them from procesding

with thae said noticuas. M.  Dugas

gubmicisd chat  thogs
déclaiaaions and permanent inj ftions,,are sought. . Ry  €§@
spplicancs on v;rioug grounds an §iuadud in the plaine ziied
cfore tLhe trial cputt. Mz baga ﬁrﬁw attention of .thig court
to para 6 of the plaint £iled in Rog. C.S.No.2108/88 by M/s.
Quality Wine Shops and cthers in which plainciffs have spelt out
that the impugned notice issued by the authority purported ¢o be
for and on behalf of the Collector, is absoclutely bad and illegal
much  less without authoricty of law and the saidvnotices are

clearly in breach of principle of natural jusctice and faiv play.’

Similar is the suit filed by Rajesh Jawaharlal Jaiswal {Reg. C.S.
.. Ne.36/97) wherein also the impugned notices have been challenged

;fenjvaxigusAngunds. In the plaint, the show cause nogices have

BT S

bean assaliled on various grounds including that in Rajesh

Jawarharlalfs case, the authorities went L. the axtent thar he

Lan commitied an offence undey sect;unﬁ LB}, 83, Y0 and 1u8 ot -
the Bombay Prohibition Act and parvicularly poiaved out that the

notice is bad in law as it alleges that the licensee has

committed the offsnces and particularly under section BI ¢f the

p
! :
. ¢
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said Acc wnich-is a analty for conépiracy. Mr. Daga submicted. N
'th@t /hQQ could the Prohibition Officer conclude that the

Plaintiff has committed these Offences when the trial is yet has

r&lled upon the varicus authorltzes which I propase to alscuss

b&low

Mr. Daga subm&tted that his first ground for assalllna the
impugned @rder is the ground of bias which has been made out from
the pleadings of the casa. He submitted ‘that as the Praohibition
Officers are bias against the applicants, any appeal or revisgion

'@galnsz the same body ox persans a5 provided under sectlons 137 t

and 158 of the Bombay yrohzbsi;nn Act would be o futile RBXELCiNg

"3

and relied upon the case oE-Dr. G.Sarana v, University of Lucknaow

ald Gt ler {rupurtua L1 ALR 1v7e Suprema Court 2428) . %r. Laga

¢

submitred that the Prohibition Qfficer who has ilssued thg show e

cause notzces has acted wholly without jurisdiction ar pacently

in excess of jurisdiction ang the Prohibivion Officer beforﬁ whom

the ap@llcants have appeared through their counsel, has‘been

,conductmng the grocea@xngs before it in such a manner that zc 13

R DTN

conczaxy to the rules of natural jUSthe and rules of pracedure
.as n@ fa;r Qppcrtunlcy is belng given to the plaintif®fs which

'zacas iave heen spec;ﬁlcaliy ple aded in the two plaints filed S

: ﬁbsgoxe the tr;al zourt and that the applmcants ars satisfied ﬁhac .
iigahay w&ll nat get justice by fellowing the procedures £o beﬂheld
4'and camciuded This is a glarlng‘example of the act of Che

'Prohibétian Officer bsing bias and the show cause natices' have

boean lusued wish an ulteciopr oL ive and are mala ride. My baga




, ' S 3
subminued Lhat the nature of the suic £iled by gwo sec of
a?gllrauts before this court and the reliefs sought by chem in
the form of declaration and permanent injunction, shows that such
xellefs can be sought and granted by a person in civil court

afcex»ﬁull~£ledged-trxal and that the grievances made by the

. applicants and.the reliefs sought in the tQm suits can not be ﬁ?
deals with by tne appellace/revisional authericy prQVidad undey ] H
the Bombay Prohibition Act. Mr( Daga submitted that unless the 3
PUriles are permicted to lead evidoence, they will nut be able to f

@scablish their case and claim necessary reliefy whichi Fall

within the jurisdiction o the civil court and as the SOMLIA Y v

Fronibicion Act does not provide for such remedy, ons can non

- read exclusion of jurisdiction of the Civil couxt in the macLar,

i
21.  In order to demonstrate thac the civil court will have

jurisdiccion in the matter, Mr. Dage laid down ungder cthe Boubay

Prohibivion Aect and as such they were left with no alternacive.

than to £ile the civil sults and in thisg context cthe gours shoula

consider whether the civil court.wm

;ll haV&°3quSdlCClOP ar nar .

Mr. Daga submitced that an appeal or revision undar the Bombay : Ry

5Prah;bzzlon ACT is not an effective remedy cons;derlng the case

ot the applicanty adnied gndam it b Hmt

P the e of Ragy g ShHyLIm
t
. {

. Company V... 2tarte of Harvana and Others {reported in AIR 1985
' i

ndey;

Sugrsme coure, 1147}, the Sumxcme Court has obsaevved as y

'“B@fore wa deal with the la&gg& iusue, lat Bl PUL oul gt the

way the concenc;an chat found favour with the High qult in g

o
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rejacting the wric perleon. The learuag Single Juqﬁa

! Do
1 .
{

.

S

T
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.the court undexr Art 226 of

Cregagcd L0 c@xuxorar¢ a8 there iy with nandagus
,IL should bu mada up&aitx&aily dluar that

© peing contrary te law,

32 i

*

well as the Division Bench recalling the aobservations of

this g¢ouret in Assiétant Collector of Central Excise V.

deluson Hodiery indusbeled (RUY79) 4 BCC 22 (ALK 1978 8¢
. 1

_1888).  rejected ;ha? writ . petition abserving tﬁac. *rhe

gat;tloner wno 1nvckes the extra crdlnary jurisdiction of

the Constitution musc have

. exhausced the normal statutory remedies available to him.

We remain unlmpxessed Ordinarily it is true that the court

has imposed a restralnL in its own wisdom on its exercise
of jurisdiction unggr Are. 236 whure th puarty invaking tha
jurisdiction hasg angeffectiye, adequate alternacive remedy.
More oz’i‘téne it has béen expressly stated that the rule which
requives the exhauétion of al;ernative remedies.is a rule
of convenience and ﬁiécretion'rather than rule of law. At
any':ate ic does nét ocust the juvrisdiction of the Courg.
in fact in ;he veryﬁdecision relied wupon by the High Court
iﬁvtha Staee af Utt%r Pradesh v. Mohammed Nooh 19258 SCR 595:

{RIR 1958 SC 86},'ié ia observed that there is no rule, with

lxe only whare thare is no othar aqu&lly atfecczve remady.

Wiy &ha wrday

i

eomQXazmad agalnst;xs alleged to be illegal or invalid as

a peticion at the instance of persan

‘adverssly affected by it, would lie to the High Court under

Art. 226 and such a petition cannot be rejected on .the

ground that an apéea&-liés Lo the nigher officer or thea

»

ghat ic will

S

E]

e
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State Govemmment. An appeal in 3ll cases cannot ke said o)

e

provide effective remedy keeping aside the nice distinction

o
oo @bz

hetween jurisdiction anag WEXrits. Look -3t the fact satuac&@n

WL L

in thig case. Power was exercised farmally by the auch@x&cy

get up under the Rules to grant;ccntracc but effectively and

R

for all practical, pUIpCses . by the Chief Minister ol the
N State. To whom do you appeal in a State adm&nvstratlon
: cegainet the decivion b the Chidwt Mxninanx T he elinche of
appeal from Caesar to Caesar’s wife can only be bectered by .
dppeal Lrom ols's own order Lo oumaall, %herefore, this is i

@ case in which che High Court was nat at all juscified in

ayv

Lhrowlng . out thy pelition on the untenable grouud‘tbac:ch&
appellantAhad an effgctive alternative remedy. The High
Court did not pose o itse;f Lhe question, who would grang
relief when the impugned ovder is passed at the inscance of
the Chief Minister af the scata To whom did the High Court
¥ant cthe appeal to he £ilad over‘che decision of the Chief
Minister 7 Thers was no answer and ‘that by ipself withour

. anyching more would be sufficient to set aside the judgement
.;Qt Lhu High Courp,

. @g. Ddgd, thurefore, wsubmitted that if the spplicunis wre not .

perm;ttad to have access to the jurisdiction of the civil court

for susdreunal of Lhels griovanuuy on Ui graundys that the Hondaay

Prohibicion Act provides for appeal and revision which will be
nething but the denial of justice to the applicants as thay will

have to agitate the matter before the State functionaries.k

H
H
IR
B
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22. Mr. Daga placed reliance on‘the case of Dhulabai wv. State ) “;'.g
of M.p. and another {reported in AIR 1969 Supreme Court, 78} and ?
ﬁupmiaged‘the principles léid down by the Suprems <ourt in %
Dhulabéi‘s case f{cited supra) will have to be followed -while §
&xamiaingvthe casa'of'tbe aéplicants before the civil cauré is :
that the Prohibition Ofiicei héving not complied with and acted ‘f
. in confirmity with the prd@edﬁrﬁﬂ laid down under the Bowbay )
Prohibition Act for issuance cﬁ the show cause notice as in the : i
ipreseﬁ; case, the joint shdw cause notices have been issu;d Lo ;
the applicants and follaowaed éy supsequenc show cause naticeAaﬁter ‘ ?
. . the épglicants were heard by the concerned Prohibition Qfficer f
| and, therefore, Lthe applicaﬁts ware justified in challéuging Lhe ' g

; actibn‘?f zﬁe QKGhibition'Gfﬁicer by filing the suits. Mr.$Da9a i?w
. also dfew attention of this Court to the case of The Qgglggggg H“f
Canconment Board v, Firm.Hindu Khandan Mushtarka Munsi Ram Sri ' ?

'5 &@Q;ﬁngmgﬁnﬁﬁé {AIR 1876 ?anab and Haryana; 268) wharein It is ' ’
‘ held chaa; ‘ §
| _"AS o the maz.ntaz.nabzlxty of the suitc, a bare perusal of %
3 che prov;szons of Secc;oq 272 of the Act, which is ;%
ﬂ; reproduced below, would show that it does not bar a suic ‘é
??: 5; gnal&enging Lha validizy of any order pﬁssed by the Board é
f_  : or its functionaries: o ;ﬂjé
éé ."2?2, Protection of E@ard, Executive Qfficer etc. No suit ‘ 3
;é. ':' L .éw praseeuticn shall ba ent@rtained in any Court against any ;;ﬁ
S ' 'Bmﬁrd or againse any OfflCﬁx Conmanding a Station or against 5

any mamber af &8 Board or against any officer or servant of

;
*

g IR RN




-functionaries, still in this case,

’fpresent case the prohibitcion authoxxtxes are proceedln

‘cndllenged in cxvml suitg,

‘ 35

a Board, for anything in goéd faich done, or intendad to he
done, under this Aot  or any rulse . or bye-law | mads
§n$$aunde:"v What it prohibits is & swit against anai&aaxd
ov it functionavies for its mala fide action in\@assiég any

order under the provisions of the Act and the rules made
chereunder. In opher words, the prmvisiens of Baction 272
éﬁ the Act are enacted Lo grantc immunity L0 ghe Board and
its fungrionaries mentioned therevn regarding any acc&en

taken hy it under the Act and the Rules La & bona fide

mannexr®.

e

Mr. Daga, therefors, submitted thalb in spite of thers being a

ppecitie provivion probibiting the guic achibBul Lhie Board of its

the Court held that it doss
20t bav the suit challenging the validicy of any order passed by

the Board or itg functionaries and there is no reason whiy tha

applicants should.noc be permitted to prosecute theivr case bafore

Lhs trial epurxe. Mr, Daga ﬂubm;tted that in the case of Q@ng;g&

Riscount Co.Ltd. V. inocome Tax Of icer,

Companies Districo I,
Caleutta and another (AIR 1961 Supreme Court, 372},

it was held
that though a remedy is provided under section 66{2} of cthe

Income Tax Acc, it is not sufficient for refusing & party quick
relzef By a writ or order prahxbxt;ng th@ authority acting

wzahaua jurisdiction from contlnuzng such action and as in the

g in the

matter agdlnst the applicants with a bias ming which can only be

the applicants can not be denied their

P
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right to éxoSecuéa the suin aﬁd>seek relief as prayed for. Mr.
D&gavsubmit;ed thatt the applicants have a yrievance againit the
Prohihitgan Officers that in issuance of the show cause notices
&h@ir'aczian is unlawgul, illegal, arbitrary and unjgﬁt; which
can be only examiﬁed oﬁ merits and unless the applicants are
given an opportunity to prosecute their case and §rove the
allegazions which-cad be on;yldcha i givil sqitﬁ,'theru:is na
reason to deprive the appligants from prosscuting their%civil
suitsibn the ground that they have a remedy by way of aépéal or

revizion under the Bombay Prohibition Act. Mr. Daga relied upon

the case of Magulu Jalband'others}v. Bhagaban Rai and others,

{AIR 1975 Qrissa 2191, in Qxder Lo ewphasis that even though the
jurisdiction of the civill;ourt may be excluded, the civil court
can éxamina the impugned orders passed by the Prohibition Officer
which aﬁe‘uﬁfair, arbitrary ovr capricious, Mr. Daga submitted
that in so far as the reliance placed by the courcs below. on
‘sections 146 and 146-A is concerned, for exclu@ing the
jurisdiction of eivil ¢our£, the same cannot be sustained and.far

this purpose, Mr. Daga made a reference te the case of Stare aof
i : . A

égngggﬁhﬁr& 3 Sh@ushadkar BachhnnrambPando, {1964 M&h,'L.J‘;
ééi}-paréiculdzly paray il and 1200 In redpect of this I have
zlready observed that the courts below haVeznisconétruad se%tions
146 and 146-A as the provision which excludes the jurisd%ction
éf ehe civil court, as such there cannot he any guarrel ov%r the

i . : i
issue.| Mr. Daga also relied upon the case of @irish Ménohar

Wazalway v, Purushottam Parasram Kotangale {(reported in 1996 (4)

3
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“¢ pombay Cases Reportey, H8) whrein this Court Reld ch;z:, T
jurisgdiccion of civil court can not be said to be barved %hvview
of the provisions contained in section 286(5) and 287 %ﬁ che .
Corporation Act. In the said case, the court was'dealin% with
the question of jurisdiction in éqésgect of demolition of "a
building a3t the instancse of the cwner. Mr. Baga‘submit§ ehat
cthough the jurisdicrion of the eivil court is barvsed under
sectiénv287 of”tne Corpovation Act, tha>§artieﬁ were permitted
Lo seek recourse in the civilvccurc against the demalition of the
building. Mz, Daga submitted that io the B;ﬁbay prohibitidn Act

Lhers s oo wxpresdy provivion ciebuding Pho jurbmdbeg ban ot tha

s

civil court nor there is auy implied bar and, theraefore, theve ’
is no reason why the suits instituted by the applicants L@ uot

allowed to ke dealt with by the civil court. Mr. Daga has

referred to the case of M. P.Rlectriscity Beard, Jabalpur v. . - °

Ws. Nijayva Bimbexr Co. (1997 <1>'Q.J.§s,3) 218 wherein it has been
held that: ' |
“Yr ‘is well-gectled that the exclusion of jurisdicﬁimn of
civil cannot be veadily inferrved and the noraml ruls. is that

o ' civil courts have jurisdiction to try all suits of a civil

i_uaﬁure axcept thiose of which coguizance by them is aither
e v . .

ivexprassly or impliedly excludeé.“

Mr. Daga, therefore, submitted that various authoricies cited by

him  at bar rather goss Lo support hig canteut ton that the

jurisdiccion of the civil court cannot be ocusted mainly because S
. } v.: N s Y

certain) remady io provided s b
{

1

Cag atuten . the bl t i ond L Rt

2
LE




S ag : .
%

‘the impugned order des rve to be set aside and the applicants

l

Shculd be perm*tted Lo prosecute their suits in the C’Vll courc
otherwlae it would result in injustiace to them if tne;x suits

t

are chrawn out ef the coure at the very threshold.
23. Shri Goxdey, - Lhe learﬂed counsel appearing for the State
'submztceé rhat ahere can be ne quarrel over the prznczple thai
‘the civil caurt has 3urlsd1cc1on Lo try all the suits of civil
_ nature except the suits of which cognizance is either expressly

or lmglledly barred.’ Shri Gordey submitted that this is a case

where the partias are challenging the orders issued under section

54 and the show cause notices issued under seccion 56 of the

@

Beanbeay Vrobiblvlon adt, M, Gocrduy subwmittod el L Bt Lay ay

the challenge to the show cause notices by filing civil suits is v

couc&rn&d ig immature because what the authorigies pxopoue to

, do is to take appropriate actlon after giving the appllcguts 3

fair opportunity and it is for that purpose the show}cause

notricess have peen issued against the applicants. Mr, Gordey

Submltted Lhat this is nothing but an attempt to scuctle the

:enqulry inco the breache commltted by the applicants who are the

fh@}dmrg oﬁ;thu liCunca undu; thc Bombay Proehibition Aet. pr.

crdey submitted that in case of any ovder lssued undey sectlou

.
RN

:‘fSQ and 56 cf the Bombay Probxbltlon Act by any aof the Prohibition Lo

ZOﬁflc&r, the samg 15 subject to dppeal and revision if the ardey . k

15 of such nature that it is appealable then section 137 presviges oo

for compiete and effective remedy and in case af the &QpllCdntb ‘ L

who are &ggr*evad by the show cause nacices, they have a remedy

i
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%

to pr efer revision under section 338 of che Bombay Prohibition
ict and all chexr contentions ra;sed in the ¢ivil suivs i&*ed Ly

them can be examined and heard by the appellate as w&ll as

-

revisional authorities. Mr. Gordey submitted that the case of .. J
che appellantfgpplmcanc ;s not that tche Prgnxbatacn,aﬁﬁxcexs have, .-

ne juxxsd&ctaon Lo pass such ovders oy issue show causae norices .

and as there is no jurisdictional error on their pars, - thaiy

acrion cannot be challenged in civil court. Mr. Gordey submitred

that £ he Bowbuay - Probiilricion Auy providag - fur 0 @

o~y

suspension/cancellation and for which specific Provigions ave

Lhiera 4n Che Bombay Probibit bun o Act sl what  Lhue probilhit don

-
LY

Officers have done in the present casa is in accordance wzth the

. provwsxons of the Bombay DrthbLClon Act. Mr. Gordey submx:uad

that the show cause notices under challenge have heen vauud

pnder section 54 and 56 of the Bombay Prohibicion Actc which

confer jurisdiction on the authoriny grancing any licence, paurmit’

or auwthovisation under the said Agt, ©o cancel or suspoad the

licence oy permit and whut the authorities have done in thig case

.

is chac they have issued show cause notices

against che

.§,@ppl;canta Lo giva them an opportunity to explain as to why theiy R

-:lzcence should nat be cancelled and agalnst whlch the Aact

_provzdes for spec;flc remedy in the ferm of sections 137 and 138

L&,

Nt

;Z ana part;cs are aggrxeved by any such order of the

veohibition Oiiacer chey can prefer an appeal or revision as the :
situation  demands. . Mc. Gordey submitted thar the

. Lo Lol ) . . !
spplicants/appellants before this court have taken recourse to

AT
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the civil court’by-filing‘suits challenging the very issuance of

the show cause notices by the Prohibicion Officers with the sole

object of prolonging the matter as the civil court would take

years Lo decide theldispute. He submitted that conce the statute
prbvidea'ﬁcr remédy,'then the civil court’s juriadicfi;u is
barred. Mr. Gorde? gubmitted that if the applicants are aiiowed
te prosecute the eivil suits, it would be nothing but an;abusa

Gt the procuss sf bl cours,

24. Mr. Gordey relied upon the case of Anwar v. Ist Addl,

District Judge, Bulandshahr and others {reported in AIR 1986
Suprene Coﬁrt, 1788, in .o:der to  gubstantiate that the
jurisdiction‘ of  the Prohi§§tion Cfficexrs under the Bounbay
prohibition Act is &xclusivg;in character and it 1s not open o
a civil court to issue an order of injunction restraining the
Fovdf bt o 4 g Hﬁm fEbaas Pyosiyiend i wr i Ll Doy ding vk lt STV
Caubi no;iCus iggued Lo the applicantg. My, Gordey gave an
illustration iﬁ respect of the case arising under the Land
beguisivion Act ahd submniittled cthat ag the Land Acquisiti{;m ACEL
being 8 complete scheme relacing to the.acquisition of ché land

antd for saking award and grant of conpueasation, the juvisd%_ct ion

5

ook tﬁe civil court to take cognizance of the cases ariéing%under

ﬁhe Act by necessary implicatcion stood barrsd. He has placed

raliance in the case of Lexwmi Chand and owhers v Gram Poncliayai,

Rararia and others (reported in AIR 1996 Suprewe Court, 523)

whevein the Supreme Court has held if the scheme is complete in

itgelf and thereby the jurisdicti@n of the Civil Court ta take

e
B

g

ETOIE NPT

e
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Vs person Lo construcht  Luilding au per plag iu

held thao:

- | 4 | | o S
cognizance Qf the <cases afiaiﬁgﬁﬁndax mhe Act, byAnecass&ry
implicaz;an, stood barved, the civil court thereby is devoid of
juriédicaion co give declaxation on  the invalidity of the
procedure contemplated under the &Act, « The only rigﬁt an
sgyrieved person hay i4 Lo apg&mach the constitutional Couvts
viz. the High Courtc au@ the Supreme Court under their plaenary
Plawizs L uider &xtﬁcluu 2 und LgﬁtruquGEiVU$Y Wit saelf Lwpuausd

* . N + . ¢ 2
restricrtions on their exercise of extraordinayy power. Barring

thereof, there is no power to the Civil Courr. Mr., Gordey

jes for
!
£ grant

-

submirted that as the Bowbay Prohibition Act itwsulf pravid
the complete scheme to deal with the macters arising o@ﬁ é
angd cancellation of licence, permit oy pass, Lhe jurisd;céion ot
the civil court is barred. He further submitted that in mﬁé,case

of Mis Nora Butomotives Pyt Led. v, Gopalrac Namdsorao Ponrs. and

others {(AIR 1993 Bombay 151}, this Court while dealing with the
provisions of the Maharashtra Municipalities Act, viz. seccions

188, 308 and 304, held that undey the scheme,éﬁ the Acts, there

is ouscer to ohe jurisdiction of the Cilvil CoOuUrt DY LRO8USATY

implicacion and, therefore, the suit for injunction:xescraining

3 H
¥,  bthevetars,

untenable and liable to be diswmissed,

Iy *

25. Mr. Gordey submitted that iw’ the case of Har Shankar and

arhers v, The Deputy Excise and Taxation Commissionger and arhers

t
{raported in AIR 1975 Supveme Court 1121}, the Apex Coult has

!

oo , .o -
*There is no fundamental right to do trade or bu$1nfss in
4
!
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'7?hg KbQ“RL Case of Bunduab Htata Wlecvpleiey Boavd aid anstiier v,

intoxicants, The.Staﬁe unger its regulatory powers, has the
.rlghc to prchlblt absolutely every form ef activity in
:elac;on to intoxicants- its manufacture, storage, export

”;mportg sale and possessxon In all theix manlfestatlans,
these rights are vested in: the State and indeed without such
vesting therg can be no effeccive regulatlon of wvarious

forms of act;VAtles ifn: relacion ta lntox;cants The wider

right to prohibit absolutely would include the nax;owex
right to permit dealings in intoxicants on such ;erm% of
- general gpplication as the State deems expgdient.‘§§nce
rightu in cegerd Lo in#oxicantg'bmlnng ta thd State,‘fﬁ 16

i

open te the Government to part with those righis_fbr a

i
'
<
0

consideration®.

 In this circumstaﬁces, the Supreme Ccurt held that any right

armsxng out cf chese matters will have to be regulated in
accordance with the Qunjab Excise Act which WAS being dealt with
and cons;dered by the Supreme Court in the said case Therefgxe,
accordlng Lo Mx Gcrdey, the dppllunts baefore thxs court can not
claim any vested rlghts_beyond what has been conferred to chewm

ungey the Bombay Prohibition Act, Mr. Gordey submitted that in

‘7f&&ﬁwggiw&gm&g 119973 5 Supreme Court cases 120 lL has Daan hald

‘}that, o

| i
“%hen ﬁhm 9rcv1sxon ﬁor appeal by way ox review has been

prevzdad by the scatuto;y 1nstructions and the partles are
i

directed to avail of the remady, the

3
}

~authoritiess ave

Srdanse. -

R
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enjoined to consider all the objectins raised by the
. consumeé and to pass, after cansideration, a reasoned order
| in that behalr, éo that the aggrieved consumer, if no
satisfied with the order passed Dby the Board/appellate
authority, can avail of the remedy avallable under Art. 224
of tﬁe Conﬁcitﬁnion‘ Therafore, by necrusary implimnriwn‘

the apnropzlate compecent auLhorlLy should hear che paztxorf

consider their obhijections and- pass the reasoned ‘order(

eithar acecepcing or naegative the c131m, of ocourse it in nor

like a judgement of a civil courth,

Mr.Gordey submicted that the Supreme Court in this recent

judgement {cited supral  observed that in case the authoritics
AN . .

under the statute neither required to hear the parties nor give
reagoned order andg, therefore, parties cannot precluded to avail

of the remedy of a suit, cannot be accepted as the ground for

approaching civil court., Hs submitted that it is the contention:

of the applicancs Lhat§thgy will not L given faiy Boaring ter phe .

5
Prohibition Officers in the macter, cannot bhe accepted au o o

‘grouud Lo approach the civil court and as such VI impugiet o deg

?dcezﬂlot call for any inteference. b
26.? In my 3udggmenL dated 24.10.1997, 1 have already arvived at o é
. gl
“the conclus;on that in macter arising out of the Prohibition act, ?@
the civil court will have uo jurisdicticg as their cognizance is ”' ;ﬁ

impliedly barved. I have also reproduced the relevant provisions

of the Bombay Prohibition Act in order to highlight the obaet

and purpose for which Bombay Prohibition.act hag been onact ed aid
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d
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the ascheme by. which ir regulates the

»

various activicieg

Bstozicant e g % Pepatn e Thin i o oy, HLatut e whjon

governs the law relating to the promotion ang enforcement and

carrying into effect the pollcy of Prohibition Act and also the

Abkarl Law in the State of Bombay and Lhe scheme itself provides

for an effectlve remedy agalnst the orders

Officars by way al. app@al and | ravinion (undnr tGoecrions 117 and

138 of the saig Act}, which are sufficient'anﬁ ade@uate to.deal
with the contingency, The Bombay Prohibition Act provides for

an eifectmvp Machinery to desl with the bycuchor the varions

provzsxonb of the Act and Rules which govern the fileg

iy
provxdlng hxerarchy of authorities and I do not find that the
proposed action against the appeliants initiated by "t e
Prohibition Officers suffers from any jurisdictional exror. ‘The

-Prohibition Officers are verpy welxﬂinVnrend with t hose powe s

their conduct in inicisting tne’;ji.mpugn&d orders in the gsuits

filed by Lhe parties ile. the order and ghow caune nmtlsuu Cabrinost

be termed as yiulliey in the eyes of law. Asn rightly‘submitiﬂd

ﬂby M. Gcrdey, the . whale atbempt  an the pare of he

jappellant/anpllcants by taklng recourse o c;v;l Court is ron

fscuLtle the! ‘proceedings betore the Prohibitvion Officers Init{at od
Tunder the Bombay PrOhlblthﬂ Ace and as such I dn not find any
:jmerits ‘in the contentlonq of the aprellant and applicants thar

Cthea lmpugncd orders before th;s court ave erronecus or illeqgal.

Px@nounc 2d On L0, 12,1997

C.C.ereditﬁd;

cf the Prohibition
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Oral application on behalf of the appellanc-applicants for

extention of bime iz rejected.
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